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‘Mary Carter’-type deal backfires on plaintiff

Injured man must foot
tortfeasor’s legal bill

CRISTIN SCHMITZ OTTAWA

A joint tortfeasor hurts a man in a
boat crash and is responsible for
causing the plaintiff damages of
$121,688, according to the jury.

Yet the Ontario Court of Appeal
rules that the negligent co-defendant
need not pay a cent to the plaintiff
because the other defendant has
already settled with the plaintiff and
paid more than the damages assessed
by the jury.

The appeal court also rules that
the injured plaintiff is on the hook
for a portion of the first co-defen-
dant’s hefty legal bill, which will
probably reach several hundred
thousand dollars following a lengthy
trial, and an appeal.

That result in Laudon v. Roberts
vividly illustrates how “Mary
Carter”-type partial settlement agree-
ments in multi-defendant cases can
present dangers for plaintiffs. The
dangers include the risk that a plain-
tiff — who signs a larger pre-trial
partial settlement with one of the co-
defendants than the damages that are
actually awarded at trial — will be
faced with the hefty legal costs of the
remaining at-fault co-defendant(s)
who did not settle out-of-court.

The unanimous May 7 ruling by
Justices Jean MacFarland, Karen
Weiler and Russell Juriansz also
underscores that “double recovery”
for plaintiffs is permitted only in
very limited circumstances under

Toronto’s Martin
Forget won a
ruling at the
Ontario Court
of Appeal that a
non-settling
defendant can
benefit from a
co-defendant’s
Mary Carter-
type settlement.

Canadian tort law.

“In my view, the Court of Appeal
simply reaffirms the longstanding
principle that there are few excep-
tions to the rule against double-
recovery, and settlements are not
part of the exception,” said Linda
Matthews, who with Martin Forget
of Toronto’s Forget & Matthews rep-
resented Keith Sullivan, the non-
contracting defendant who suc-
ceeded on appeal.

“For years in Ontario, counsel in
the personal injury Bar have often
flexed their muscles by threatening a
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non-contracting defendant with
Mary-Carter type settlement agree-
ments,” Matthews observed. “This
has allowed plaintiffs to achieve
large settlements with one defendant
and then try to ransom the non-con-
tracting defendant for more. This
decision essentially levels the
playing field.”

Forget told The Lawyers Weekly the
decision “is generally significant to
the extent that it represents the first
decision where the court has deducted
a payment by one joint co-defendant
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B.C. law society approves mentoring as ‘professional development’

Teaching non-lawyers
will also count for credit

JANE MUNDY VANCOUVER

The Law Society of British
Columbia (LSBC) has broad-
ened its criteria for accredited
professional development by
allowing lawyers to obtain credit
by teaching law in an organized

program that doesn’t necessarily
comprise lawyers and law stu-
dents and to mentor for accredi-
tation beginning in 2010.

B.C. lawyers are the first in
Canada to be subject to a com-
prehensive continuing profes-
sional development (CPD)
requirement and responses from
lawyers and the media have been
largely positive. However, con-
cerns have related largely to sub-
ject-matter requirements, geo-

graphic barriers and cost.

The CPD program was imple-
mented at the beginning of this
year and the rules require all
practising lawyers, both full-
time and part-time, to complete
at least 12 hours of CPD annu-
ally in accredited educational
activities. At least two of the 12
hours must pertain to any com-
bination of professional respon-
sibility and ethics, client care
and relations and practice man-

agement.

The Lawyer Education Advi-
sory Committee made two rec-
ommendations (which the
benchers adopted) with respect
to the current CPD require-
ments. “In 2008 the Law Society
of British Columbia decided
there would be credit for
teaching and writing and we are
now broadening that audience,”
said Alan Treleaven, director of

See Mentor Page 3

At Stewart Title, it's how we work that sets us apart. We deal in
title insurance and related products, undertaking no part of the

transaction that has traditionally fallen to lawyers/notaries.
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